
May 17 & 18, 2011 in Walla Walla, Washington
Sponsored by the Institute for Water and Watersheds & 
Idaho Water Resources Research Institute



Conference Agenda
May 17, 2011, 8:15a – 5:30p

Welcoming Address
Morning Keynote: 

Exempt Wells in the West
Panel I: 

Legal Aspects to Exempt Wells
Panel IIA: 

Legal Issues
Panel IIB: 

How many, how much, what’s the cost? 
Afternoon Plenary: 

Residential Water Well Construction in the 
US Western States; Buried Treasure, 
Groundwater Permitting & Pricing in 
Canada

Panel III: 
States & Provincial Approaches to Exempt 
Wells

Panel IVA: 
County & Local Approaches to Exempt 
Wells

Panel IVB: 
Innovative Approaches for Managing 
Exempt Wells

May 18, 2011, 8:15a – 12:30p

•Keynote: 
•The Jefferson County Experience

•Panel I: 
•Managing New Groundwater 
Appropriations in Upper Kittitas County, WA 
State

•Panel IIA: 
•Socio-Economic Issues

•Panel IIB: 
•Assessments & Recommendations for 
Exempt Water Use Policies



Day 1 May 17, 2011

Facilitated Discussion of Day 1 Presentations
Welcoming Address
Morning Keynote: 

Exempt Wells in the West
Panel I: 

Legal Aspects to Exempt Wells
Panel IIA: 

Legal Issues
Panel IIB: 

How many, how much, what’s the cost? 
Afternoon Plenary: 

Residential Water Well Construction in the US Western States; Buried 
Treasure, Groundwater Permitting & Pricing in Canada

Panel III: 
States & Provincial Approaches to Exempt Wells

Panel IVA: 
County & Local Approaches to Exempt Wells

Panel IVB: 
Innovative Approaches for Managing Exempt Wells



Day 1 Keynote

Exempt Wells in the West

Nathan Bracken, Western States Water Council



State responses to exempt wells will vary.
 The impacts of exempt wells vary considerably among 

and within states

 There is no “one-size-fits-all” approach

 Narrowly focused efforts that address specific areas of 
concern (“scalpel” approaches) are preferable and 
more administratively and politically feasible 
than broad, statewide efforts to repeal or reduce 
exemptions (“hammer approaches”)

 Early and robust collaboration, particularly with local 
interests, will be critical 



Day 1 Panel I:  
Legal Aspects to (Groundwater and) Exempt Wells 

Alfonso Rivera, Geological Survey of Canada

Jesse Richardson, Virginia Tech / Water Systems Council

Mary Sue Wilson, State of Washington



Geological Survey of Canada (Rivera) 

- Eye on 2011 UN “The Law of Transboundary Aquifers”

- Canada has similar domestic uses and exemptions to US. Knowledge base is growing

- Manage and protect groundwater considering climate and demand changes, 
comprehensive watershed planning, environmental flows

Virginia Tech / Water Systems Council (Richardson) 

- Exempt wells spark litigation – best way to get more information (!) 

- Bounds case explores new applications of prior appropriation, exempt wells 
administration & attracts national attention 

AG State of Washington (Wilson) 

- WA groundwater permit code includes an exempt well exception – establishment of 
the water right is not subject to scrutiny (but subject to adjudication, new permit 
statutes.

- New developments: Plain meaning rule; permit or authority of exemption necessary 
both to drill well and  to use water (Ecology v. Campbell & Gwinn). Regulation of  new 
appropriations  applies to all new withdrawals (both permitted and permit-exempt) 
(2009 AGO No. 6).

- Scope of local authority: outlined in existing laws. State and local roles are 
complementary, but different. Local land use authorities should be implemented to 
support appropriate development in appropriate locations with sufficient water 
supplies.



Legal Aspects to Exempt Wells – in summary

o Currently a shared state and local, not federal, question

o The scope of a permit exemption is still to be determined

o Recommend a focus on collaborative approaches, technical 
information, especially for transboundary waters

o Interest in limiting, not expanding opportunities to litigate



Day 1, Panel IIA:
Legal Issues 

David Moon (The Water Report)

Laura Schroeder (Schroeder Water Law)

Abby St. Lawrence (Doney, Crowley, Bloomquist)

Steve Schneider (Schneider Drilling)



The Water Report (Moon) 

- Cumulative exempt well use – will limit growth in the West, reframe regulatory and legal issues.

- Recommend: Address size limitations, regulation of exempt well owners, Agency responsibilities 
and legislative response. Bounds “closed basin” (yes), but no protection under priority doctrine 
(no)

Oregon (Schroeder)

- Oregon has amended groundwater regulations. Survey of exemptions, noting some limitations 
(ie. Limits on stacking exemptions).

- Issues to look out for: interference with permitted uses, access to pipelines and ditches 
(easements), technology

Montana (St. Lawrence)

- Most pressing: how to define and regulate exempt well & combined appropriations

- Consider shifting uses and priorities (ag to tourism): All water users would benefit from thinking 
of solutions to address multiple appropriations.

Schneider Well Drilling (Schneider)

- Brief history of water rights in US – it’s about land use, really

- Exempt fee structure is profitable to government. Public systems leak more water than all 
domestic uses combined



 Is it really just about land use and/or population control?

 Groundwater for exempt wells may not be available even if 
called upon – look out for closed basins

 Consider smart growth to manage water use

Legal Issues – in summary 



Day 1, Panel IIB:
How many, how much, what’s the cost?

Dave Nazy (WA Dept of Ecology)

Mike Hermanson (Spokane County Utilities, WA)

David Tuthill (ID Dept of Water Resources)

Ed Squires (Hydro Logic, Idaho)



Washington State Ecology (Nazy)

- Washington State Ecology has adopted instream flow rules since 2001 including exempt well 
provisions.

- Recognition of regulatory challenges posed by exempt wells.

- Need to continue data collection and analysis to get hands around the scope of the problem.

- Lots of wells going in, all have consumptive aspect, all hold value. 

Spokane County Utilities (Hermanson)

- A Water Demand Forecast Model was developed to estimate current and future rural water use.

- Econometric model can identify areas with greatest need for further investigation.

- Self-supplied residences were found to use approximately the same amount of water as public 
supplied residences with the exception of self supplied residences with limited water supplies..

Idaho Water Engineering (Tuthill)

- A move toward broadly removing di minimus exemptions needs a careful cost-benefit analysis.

- Current water management agencies are already at resource capacities, and adding 
requirements may create unbalanced costs; basin-by-basin is better approach than state-wide

Hydro Logic, Inc. (Squires)

- There should be concern over the impacts of exempt wells on groundwater resources, but it is 
not too late to prevent the wholesale contamination of aquifers. 

- A big issue is ground water contamination from unsealed and inadequately sealed exempt 
domestic wells.

- “Exempt from meaningful regulation, quality materials, proper construction.



How many, how much, what’s the cost?
– in summary

 Scalpel approaches are best to address exempt well issues.

 In some cases, withdrawal can be significant.

 Exempt wells are not always the enemy – they hold value 
and need good stewardship.



Day I Afternoon Plenary:

Kevin McCray (National Groundwater Association, US)

Alfonso Rivera (Natural Resources Canada, Canada)



Residential Water Well Construction Trends in the U.S. Western 
States (McCray)

- Overall, number of total households using private wells in the 
West has increased, but the pace of growth has slowed.

- Critical to ensure appropriate public education, sound 
management of groundwater supply and groundwater quality 
protection. 

Buried Treasure, Groundwater Permitting & Pricing in Canada 
(Rivera)

- No evidence of decreasing groundwater supplies (but concerns 
about sustainability of supplies). 30% of national population 
(mostly rural) depends on groundwater. 100% reliance on 
groundwater in Prince Edward Island.

- Generally reluctant to charge for water use, but acknowledge 
pricing may encourage conservation

- See rising conflict among users



Afternoon Plenary – in summary

• Increase in public (not domestic) draws & increase in household water use
• Interest in reaching sustainable management practices
• Concern for: 

- Appropriate public education
- Increased conflict among users
- Pricing and allocation questions will continue



Day 1, Panel III:
States & Provincial Approaches to Exempt Wells

Ivan Gall (OR Water Resources Department)

Tom Neace (ID Dept of Water Resources)

Mike Wei (Environmental Sustainability Division, BC)

Victoria Leuba (WA State Dept of Ecology)



OR Water Resources Department (Gall)

- Several 2009 statutory revision:  provide tax lot map with well location, recording fee, (Goals: 
accurately locate wells, users contribute to resource management.) Decline in domestic wells due to 
economic downturn

- Note: beneficial use limit on exemption, natural aquifer limitations, stream issues, stacking 
exemptions. Agency mitigation and public education efforts, especially in Willamette and Umatilla 
basins.  See also OWRD website for great resources.

Idaho Department of Water Resources (Neace)

- Domestic use: defined in state code, max 13,000 gpd.  Total domestic use < than other uses 
statewide.

- No stacking domestic exemptions allowed.  No exemption for low temperature geothermal

- No comprehensive study of cumulative impacts, BUT with increase in wells drilled, look out for 
contamination potential

British Columbia’s Current Approach to Regulating Small Groundwater Use (Wei)

- British Columbia does not currently regulate groundwater use, BUT a commitment to introduce a 
regulatory scheme for the extraction and use of groundwater by 2012. 

- What options should be pursued? Hot spot regulation, Statutory rights to small user, Move forward 
on a voluntary basis, others?

Washington Dept of Ecology (Leuba)

- How to manage a wicked problem (situation map).  Coordinate with diverse, conflicting 
stakeholders, over long time, with funding and implementation impacts challenges, shared 
governance, compliance with code, equitable distribution of a limited, shared resource. Strategies: 
Resolve a conflict or set aside a reserve or mitigate



States & Provincial Approaches to Exempt 
Wells – in summary

 Recent statutory revisions (OR, 2009)

 State code exemptions, look out for cumulative impacts 
(ID)

 Resolve the conflict, set aside, or mitigate (WA)

 No current regulation, so what is the best approach? 
(Canada)



Day 1, Panel IVA:

County and Local Approaches to Exempt Wells 

Tamra Mabbott (Umatilla County, OR)

Adam Stebbins (Benton County, OR)

Sarah Bates (University of Montana)

Jack Fields (Cattlemens Assoc.)

Darryll Olsen (CSRIA)



Umatilla County Resolution (Mabbott)

- Collaborative processes, real data, and work by the Critical Groundwater Task Force helped reach 
Exempt Wells Resolution “Rural Residential Water Use Resolution and Recommendation”

- Also, 2050 plan: better to put aside exempt well issue in order to address some of the bigger 
sustainability issues

Oregon State University & Benton Co. (Jarvis and Stebbins)

- Preventative care and end-of-life stewardship will reduce the financial premium associated with 
a “death by a thousand wells” to aquifers.  Multiple variables affect well lifespan and integrity.

- Well drillers have opportunity for continued client services.

University of Montana (Bates)

- Pilot Ground Water Mitigation Exchange program to address impacts of exempt wells in 
Montana could help manage conflict between senior water rights holders and large-scale 
residential developments (similar to Walla Walla Exchange)

- Purchase credit, water bank pool resources to go into stream or aquifer recharge, allows 
continued development and mitigates for the impacts. Flexible administration (eg. collaborative 
group, government, NGO).  Report is available!

Cattlemen’s Association (Olsen)

- Important to work with agricultural interests to manage exempt wells on stockwater issues.

- Olympia - Ecology: “Stockwater” definition hotly debated, especially over quantity and impact 
questions



Day 1, Panel IVB:

Innovative Approaches for Managing 

Exempt Wells

Gregory Kupillas (Pacific Hydro-Geology)

Mike Wei (Environmental Sustainability Division, Victoria BC)

Cathy Schaeffer (Walla Walla Management Partnership)

Barbara Hall (Clark Fork Coalition)



Pacific Hydro, OR (Kupillas)

- Exempt wells do not generally threaten groundwater resources throughout Oregon.

- Further restricting or eliminating exempt well use would have serious economic consequences.

- Debate seems to be driven more by land use control than resource protection.  

Environmental Sustainability, B.C. (Wei)

- Water Sustainability Act only permits surface water, but groundwater regulation is on its way.

- Objectives to regulating groundwater use include addressing conflicts and achieving hydraulic 
sustainability. Voluntary statutory rights

- Looking for balance between responsible use and water availability.

Walla Walla Mitigation Exchange (Schaeffer)

- The Walla Walla instream flow rule allows some rural development to continue.

- A water banking program and metering help balance water use between new and existing users.

- Collaborative program acts as pilot local water management plan and water banking to enhance 
stream flow by allowing greater flexibility to rights holders, maintain economy, organize locally, 
prevent relinquishment. 

Clark Fork Coalition (Hall)

- Montana has seen an evolution in exempt well regulation to balance the right to affordable water with 
the mandate to protect senior water rights. 

- The state is soon likely pose new regulations and incentives for exempt well management, and 
collaborative, local stakeholder approaches is needed to develop an innovative solution.



Innovative Approaches for Managing Exempt 
Wells – in summary

 Balanced, equitable management of water resources is a 
common goal.

 Collaborative approaches are likely to ease development of 
robust solutions.



Day 2 May 18, 2011
•Keynote: 

•The Jefferson County Experience
•Panel I: 

•Managing New Groundwater Appropriations in Upper 
Kittitas County, WA State

•Panel IIA: 
•Socio-Economic Issues

•Panel IIB: 
•Assessments & Recommendations for Exempt Water Use 
Policies



Day 2, Keynote:

Looking Forward – The Jefferson County Experience

Pat Holloway, Former Jefferson County Commissioner, Colorado



The water is disappearing in Colorado, and it 
is a national concern. 

 Exurban development increasingly tolls on domestic water 
supplies, drying up wells, with homeowners losing water 
and valuable homes.

 The Mountain Ground Water Overlay District Study is a 
necessary quantity and quality tool developed to support 
sound land use decisions. Involved an extensive, dedicated 
team approach with support and assistance from federal, 
state, local, and private sectors (and notably, individuals). 

 Success depends on long-term commitment and presence 
of political leadership, dedicated funding even beyond term 
limits.



Discussion points
 What is the sustainability of the water supply

 Acknowledge a need for case studies to monitor long-term performance of 
aquifers (Canada & US)

 Highlight education for homebuyers and realtors (and more importantly, 
elected officials) on water availability, supply, wastewater and purification

 One approach used by a county in Oregon to assess the long-term 
ground water supply is to require a hydrogeology review for any proposed 
new rural development. The hydrogeology review analyzes long-term 
water levels and the water balance, among other things.



Day 2, Panel I:

Managing New Groundwater Appropriations in 
Upper Kittitas County, Washington State

Bob Barwin & Thomas Tebb (WA State Dept of Ecology)

Paul Jewell (Kittitas County Commissioner)

Rachel Pascal Osborn (Aqua Permanente)

Phil Rigdon (Yakama Nation)

Joe Mentor (Mentor Law LLC)



Washington State Ecology (Tebb & Barwin)

- Federalized Yakima Basin - no new groundwater permits since 1999, but 
exempt wells are still used.  Multi-year, multi-million dollar groundwater study 
in conjunction with USGS and Yakima Nation, anticipated completion 2011.  
Goal is to be able to make better and more appropriate water decisions.  

- 2009 Upper Kittitas County Groundwater Rule and Mitigation. Prescriptive 
cautionary measures-- no new appropriation – a surgical approach. “Currency” 
is pre-1905 water rights.  Developer / landowner pays for senior water right.  
Refer to suitability maps.

- Rule is not about exempt uses – really about new junior appropriators. (Note: 
There have been no unmitigated permits for consumptive use issued in the 
Yakima Basin for 20+ years.) In first year of mitigation bank operation, 
mitigation was purchased for 1300 lots, both from rights in the bank + rights 
purchased by developers and placed into the bank.  Now, must add to the 
portfolio of rights to expand where mitigation is available or can be 
successfully obtained.

Kittitas County Commission (Jewell)

- Moratorium on new groundwater withdrawals = significant local harm (job 
loss, decreased revenue, local economy suffers, lost investment opportunities)

- Wants to see: more water banks, cisterns, transfer of development rights, 
domestic water reserve program



Aqua Permanente (Osborn)

- Closed basin: in Roslyn, a municipal shutoff affected everyone. No constitutional right to develop 
water right.  

- Concerns with mitigation approach: must make water budget neutral determinations, offset new 
uses with retiring uses, meter uses, ensure new exempt wells will not take water out of salmon 
habitat. Engage mitigation for minimum use (include a margin of safety, plus recovery), offset for 
septic systems.  Address pre-existing wells. No local control. Improve metering enforcement.

Yakama Nation (Rigdon)

- A major leadership role in salmon restoration throughout the basin. Hold senior water rights for 
instream flow and irrigation. Priority date is time immemorial, purpose to maintain fish and 
other aquatic life in the basin. 

- Over many decades, entire community spends time and efforts to keep water in the river.  Need 
to find avenues to make it work with other basin stakeholders.  Must understand tradeoffs. Will 
fight hard to protect treaty rights.  Right to fish and be on the river – will fight for it. Recall Cellilo
Falls, dams, massive reduction in fish population, and need to find solutions in the basin.  

Suncadia (Mentor)

- We have an opportunity to recover an investment that was already made.  Effective programs: 
must be equitable, sustainable, scalable, transferable to entire basin  current program does 
not meet these standards and is too complicated for other companies to begin. 

- Strong relationships with FWS and Yakima Nation are critical. Will continue to work with the 
program, but not at expense of the relationships.

- Focus on sustainability  permitting program needs to be simplified to be successful



Discussion Points
 Impact of limiting development to where mitigation is 

available – not clear yet (flood plain losses?)

 Lessons learned:
 People are passionate about water, and solutions to 

water problems lie with the people affected by it. 
(Ecology)

 Learn from Walla Walla: there is much value in building 
trust, “pulling the same direction”

 Not a paper problem.  It’s about appropriation & beneficial 
use



Day 2, Panel IIA:

Socio-Economic Issues

Brenda Hoppe (OR DHS)

Laura Schroeder (Schroeder Law)

Ed Hagan (ID DEQ)



OR Department of Human Services (Hoppe)

- Nitrate contamination of groundwater is a potential public health concern.

- Analysis of wells supports the utility of Oregon’s domestic well testing law and its 
success in identifying potential health risks.

- No significant trends or correlations in results of socioeconomic /demographic 
analysis of nitrate thresholds in private wells

Schroeder Water Law (Schroeder)

- Movement toward limiting exempt well uses could meet opposition by the 
international right to water and the national Right to Life. 

- Tension among increasing demand, prior appropriation, and constitutional Right to 
Life.

- Exempt wells provision = recognition of constitutional right to life

Idaho DEQ (Hagan)

- New database and mapping application

- Extensive outreach to public: objective to protect groundwater, encourage best 
management practices

- Goal is to protect groundwater and encourage best management practices, but 
there is a lack of funding to implement these plans.



Day 2, Panel IIB:
Assessments and Recommendations for Exempt 
Water Use Policies

Mary Sue Wilson (State of Washington)

Jesse Richardson (Water Systems Council / VA Tech)

Dave Embleton (GeoRain)



State of Washington (Wilson)

- Develop basin-specific data to act promptly on the decisions, with eye on effective 
collaboration and moving forward

- Consider pilot approaches in basins (some may require legislative authorization).  Pilot options 
include:  “dimmer switch” (agency authority to reduce maximum quantity of exempt use); 
spreading exemption over a larger geographic area ()

- Explore streamlined process to examine impairment from new exempt uses.

- Work to clarify role of local government, land use planning and relationship to water resources.  
Consider role of legislative opportunities, litigation opportunities, government action, 
collaborative efforts

PS: Check out Dept of Ecology Kittitas website. 

Virginia Tech / Water Systems Council (Richardson)

- Currently: lack of data, lack of information, population growth, but it’s really about water! 

- Approaches: need for more education, more data, better tracking, water bank

- We have more common ground than we thought

GeoRain (Embelton)

- Tour of rainwater capture, storage, and use system. Approved for exempt wells if potable water 
is used. Can help groundwater critical areas and urban areas with Low Impact Development 
standards. Uses a different source

- Applications: water storage for approx 1 acre surface area wetland, urban LID areas, city of 
180,000 could provide about 500 acres wetland, store 3 billion gallons drinking water, over ¾ 
municipal summer water use

- Benefits: energy savings, restore groundwater supplies, save costs, reach ecological balance



Conference Wrap-Up: 

Summarizing Key Issues for Path Forward
o Scalpel not hammer approaches

o Basin-specific, local collaboration

o Aim for long-term leadership, political will, funding

o Decisions are land use/ population control

o Still to determine scope of exemptions

o Water a human right?

o More data, long-term analysis

o Educate, Educate, Educate

o Consider pilot projects

o Importance of relationships, especially in local solutions



Dena Marshall, JD, Cert. Water Conflict Management
503.740.7123
dena@marshallmediation.net

Megan Vinett
615.957.5889
mvinett@uoregon.edu

THANK YOU!

mailto:dena@marshallmediation.net
mailto:mvinett@uoregon.edu
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