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Plessy v. Ferguson (1896) 

BROWN, J. This case turns upon the constitutionality of an act of the General 
Assembly of the State of Louisiana, passed in 1890, providing for separate railway 
carriages for the white and colored races.   

* * * Plessy, being a passenger between two stations within the State of 
Louisiana, was assigned by officers of the company to the coach used for the race to 
which he belonged, but he insisted upon going into a coach used by the race to which he 
did not belong. Neither in the information nor plea was his particular race or color 
averred.  

The petition for the writ of prohibition averred that petitioner was seven eighths 
Caucasian and one eighth African blood; that the mixture of colored blood was not 
discernible in him, and that he was entitled to every right, privilege and immunity secured 
to citizens of the United States of the white race; and that, upon such theory, he took 
possession of a vacant seat in a coach where passengers of the white race were 
accommodated, and was ordered by the conductor to vacate said coach and take a seat in 
another assigned to persons of the colored race, and having refused to comply with such 
demand he was forcibly ejected with the aid of a police officer, and imprisoned in the 
parish jail to answer a charge of having violated the above act.  
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A statute which implies merely a legal distinction between the white and colored 
races -- a distinction which is founded in the color of the two races, and which must 
always exist so long as white men are distinguished from the other race by color -- has no 
tendency to destroy the legal equality of the two races, or reestablish a state of 
involuntary servitude.  Indeed, we do not understand that the Thirteenth Amendment is 
strenuously relied upon by the plaintiff in error in this connection.  

The object of the [Fourteenth Amendment] was undoubtedly to enforce the 
absolute equality of the two races before the law, but in the nature of things it could not 
have been intended to abolish distinctions based upon color, or to enforce social, as 
distinguished from political equality, or a commingling of the two races upon terms 
unsatisfactory to either.  Laws permitting, and even requiring, their separation in places 
where they are liable to be brought into contact do not necessarily imply the inferiority of 
either race to the other, and have been generally, if not universally, recognized as within 
the competency of the state legislatures in the exercise of their police power.  The most 
common instance of this is connected with the establishment of separate schools for 
white and colored children, which has been held to be a valid exercise of the legislative 
power even by courts of States where the political rights of the colored race have been 
longest and most earnestly enforced.  

Laws forbidding the intermarriage of the two races may be said in a technical 
sense to interfere with the freedom of contract, and yet have been universally recognized 
as within the police power of the State.   

It is claimed by the plaintiff in error that, in any mixed community, the reputation 
of belonging to the dominant race, in this instance the white race, is property, in the same 
sense that a right of action, or of inheritance, is property.  Conceding this to be so, for the 
purposes of this case, we are unable to see how this statute deprives him of, or in any way 
affects his right to, such property.  If he be a white man and assigned to a colored coach, 
he may have his   action for damages against the company for being deprived of his so 
called property.  Upon the other hand, if he be a colored man and be so assigned, he has 
been deprived of no property, since he is not lawfully entitled to the reputation of being a 
white man.  

So far, then, as a conflict with the Fourteenth Amendment is concerned, the case 
reduces itself to the question whether the statute of Louisiana is a reasonable regulation, 
and with respect to this there must necessarily be a large discretion on the part of the 
legislature.  In determining the question of reasonableness it is at liberty to act with 
reference to the established usages, customs and traditions of the people, and with a view 
to the promotion of their comfort, and the preservation of the public peace and good 
order.  Gauged by this standard, we cannot say that a law which authorizes or even 
requires the separation of the two races in public conveyances is unreasonable, or more 
obnoxious to the Fourteenth Amendment than the acts of Congress requiring separate 
schools for colored children in the District of Columbia, the constitutionality of which 
does not seem to have been questioned, or the corresponding acts of state legislatures.  
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We consider the underlying fallacy of the plaintiff's argument to consist in the 
assumption that the enforced separation of the two races stamps the colored race with a 
badge of inferiority.  If this be so, it is not by reason of anything found in the act, but 
solely because the colored race chooses to put that construction upon it.  The argument 
necessarily assumes that if, as has been more than once the case, and is not unlikely to be 
so again, the colored race should become the dominant power in the state legislature, and 
should enact a law in precisely similar terms, it would thereby relegate the white race to 
an inferior position.  We imagine that the white race, at least, would not acquiesce in this 
assumption.  The argument also assumes that social prejudices may be overcome by 
legislation, and that equal rights cannot be secured to the negro except by an enforced 
commingling of the two races.  We cannot accept this proposition.  If the two races are to 
meet upon terms of social equality, it must be the result of natural affinities, a mutual 
appreciation of each other's merits and a voluntary consent of individuals.  * * * 
Legislation is powerless to eradicate racial instincts or to abolish distinctions based upon 
physical differences, and the attempt to do so can only result in accentuating the 
difficulties of the present situation.  If the civil and political rights of both races be equal 
one cannot be inferior to the other civilly or politically.  If one race be inferior to the 
other socially, the Constitution of the United States cannot put them upon the same plane.  

HARLAN, J., dissenting. In respect of civil rights, common to all citizens, the 
Constitution of the United States does not, I think, permit any public authority to know 
the race of those entitled to be protected in the enjoyment of such rights.  Every true man 
has pride of race, and under appropriate circumstances when the rights of others, his 
equals before the law, are not to be affected, it is his privilege to express such pride and 
to take such action based upon it as to him seems proper.  But I deny that any legislative 
body or judicial tribunal may have regard to the race of citizens when the civil rights of 
those citizens are involved.  Indeed, such legislation, as that here in question, is 
inconsistent not only with that equality of rights which pertains to citizenship, National 
and State, but with the personal liberty enjoyed by everyone within the United States.  

It was said in argument that the statute of Louisiana does not discriminate against 
either race, but prescribes a rule applicable alike to white and colored citizens.  But this 
argument does not meet the difficulty.  Everyone knows that the statute in question had 
its origin in the purpose, not so much to exclude white persons from railroad cars 
occupied by blacks, as to exclude colored people from coaches occupied by or assigned 
to white persons.  Railroad corporations of Louisiana did not make discrimination among 
whites in the matter of accommodation for travellers.  The thing to accomplish was, 
under the guise of giving equal accommodation for whites and blacks, to compel the 
latter to keep to themselves while travelling in railroad passenger coaches. No one would 
be so wanting in candor as to assert the contrary  

The white race deems itself to be the dominant race in this country.  And so it is, 
in prestige, in achievements, in education, in wealth and in power.  So, I doubt not, it will 
continue to be for all time, if it remains true to its great heritage and holds fast to the 
principles of constitutional liberty.  But in view of the Constitution, in the eye of the law, 
there is in this country no superior, dominant, ruling class of citizens.  There is no caste 
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here.  Our Constitution is color-blind, and neither knows nor tolerates classes among 
citizens.   

In my opinion, the judgment this day rendered will, in time, prove to be quite as 
pernicious as the decision made by this tribunal in the Dred Scott case. The present 
decision, it may well be apprehended, will not only stimulate aggressions, more or less 
brutal and irritating, upon the admitted rights of colored citizens, but will encourage the 
belief that it is possible, by means of state enactments, to defeat the beneficent purposes 
which the people of the United States had in view when they adopted the recent 
amendments of the Constitution, by one of which the blacks of this country were made 
citizens of the United States and of the States in which they respectively reside, and 
whose privileges and immunities, as citizens, the States are forbidden to abridge.  Sixty 
millions of whites are in no danger from the presence here of eight millions of blacks.  
The destinies of the two races, in this country, are indissolubly linked together, and the 
interests of both require that the common government of all shall not permit the seeds of 
race hate to be planted under the sanction of law.  What can more certainly arouse race 
hate, what more certainly create and perpetuate a feeling of distrust between these races, 
than state enactments, which, in fact, proceed on the ground that colored citizens are so 
inferior and degraded that they cannot be allowed to sit in public coaches occupied by 
white citizens?   

  If laws of like character should be enacted in the several States of the Union, the 
effect would be in the highest degree mischievous.  Slavery, as an institution tolerated by 
law would, it is true, have disappeared from our country, but there would remain a power 
in the States, by sinister legislation, to interfere with the full enjoyment of the blessings 
of freedom; to regulate civil rights, common to all citizens, upon the basis of race; and to 
place in a condition of legal inferiority a large body of American citizens, now 
constituting a part of the political community called the  People of the United States, for 
whom, and by whom through representatives, our government is administered.  Such a 
system is inconsistent with the guarantee given by the Constitution to each State of a 
republican form of government, and may be stricken down by Congressional action, or 
by the courts in the discharge of their solemn duty to maintain the supreme law of the 
land, anything in the constitution or laws of any State to the contrary notwithstanding.  
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Pearson v. Murray (Md. Ct. App. Jan. 15, 1936) 

Wm. L. Henderson and Charles T. LeViness, 3rd, Assistant Attorneys General, with 
whom was Herbert R. O'Conor, Attorney General, on the brief, for the appellants. 

Thurgood Marshall and Charles H. Houston, with whom was William I. Gosnell on the 
brief, for the appellee.   

BOND, C. J., The officers and governing board of the University of Maryland 
appeal from an order for the issue of the writ of mandamus, commanding them to admit a 
young negro, the appellee, as a student in the law school of the university. The appellee 
and petitioner, Murray, graduated as a bachelor of arts from Amherst College in 1934, 
and met the standards for admission to the law school in all other respects, but was 
denied admission on the sole ground of his color. He is twenty-two years of age, and is 
now, and has been during all his life, a resident of Baltimore City, where the law school 
is situated. He contests his exclusion as unauthorized by the laws of the State, or, so far as 
it might be considered authorized, then as a denial of equal rights because of his color, 
contrary to the requirement of the Fourteenth Amendment of the Constitution of the 
United States.  

As a result of the adoption of the Fourteenth Amendment to the United States 
Constitution, a state is required to extend to its citizens of the two races substantially 
equal treatment in the facilities it provides from the public funds. " 

The requirement of equal treatment would seem to be clearly enough one of equal 
treatment in respect to any one facility or opportunity furnished to citizens, rather than of 
a balance in state bounty to be struck from the expenditures and provisions for each race 
generally. We take it to be clear, for instance, that a state could not be rendered free to 
maintain a law school exclusively for whites by maintaining at equal cost a school of 
technology for colored students. Expenditures of this State for the education of the latter 
in schools and colleges have been extensive, but, however they may compare with 
provisions for the whites, they would not justify the exclusion of colored citizens alone 
from enjoyment of any one facility furnished by the State. The courts, in all the decisions 
on application of this constitutional requirement, find exclusion from any one privilege 
condemned.   

Equality of treatment does not require that privileges be provided members of the 
two races in the same place. The State may choose the method by which equality is 
maintained. "In the circumstances that the races are separated in the public schools, there 
is certainly to be found no violation of the constitutional rights of the one race more than 
of the other, and we see none of either, for each, though separated from the other, is to be 
educated upon equal terms with that other, and both at the common public expense."  

Separation of the races must nevertheless furnish equal treatment. The 
constitutional requirement cannot be dispensed with in order to maintain a school or 
schools for whites exclusively. That requirement comes first. And as no separate law 
school is provided by this State for colored students, the main question in the case is 
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whether the separation can be maintained, and negroes excluded from the present school, 
by reason of equality of treatment furnished the latter in scholarships for studying outside 
the state, where law schools are open to negroes. 

Howard University, in Washington, District of Columbia, provides the law school 
for negroes nearest to Baltimore. The yearly tuition fee there is $ 135, as compared with a 
fee of $ 203 in the day school of the University of Maryland, and $ 153 in its night 
school. But to attend Howard University the petitioner, living in Baltimore, would be 
under the necessity of paying the expenses of daily travel to and fro, with some expenses 
while in Washington, or of removing to Washington to live during his law school 
education, and to pay the incidental expenses of thus living away from home; whereas 
in Baltimore, living at home, he would have no traveling expenses, and comparatively 
small living expenses. Going to any law school in the nearest jurisdiction would, then, 
involve him in considerable expense, even with the aid of one of the scholarships, should 
he chance to receive one. And as the petitioner points out, he could not there have the 
advantages of study of the law of this state primarily, and of attendance on state courts, 
where he intends to practice. 

The court is clear that this rather slender chance for any one applicant at an 
opportunity to attend an outside law school, at increased expense, falls short of providing 
for students of the colored race facilities substantially equal to those furnished to the 
whites in the law school maintained in Baltimore. The number of colored students 
affected by the discrimination may be comparatively small, but it cannot be said to be 
negligible in Baltimore City, and moreover the number seems excluded as a factor in the 
problem.  

As has been stated, the method of furnishing the equal facilities required is at the 
choice of the State, now or at any future time. At present it is maintaining only the one 
law school, and in the legislative provisions for the scholarships that one school has in 
effect been declared appropriated to the whites exclusively. The officers and members of 
the board appear to us to have had a policy declared for them, as they thought. No 
separate school for colored students has been decided upon and only an inadequate 
substitute has been provided. Compliance with the Constitution cannot be deferred at the 
will of the State. Whatever system it adopts for legal education now must furnish equality 
of treatment now. And as in Maryland now the equal treatment can be furnished only in 
the one existing law school, the petitioner, in our opinion, must be admitted there. 

The case, as we find it, then, is that the State has undertaken the function of 
education in the law, but has omitted students of one race from the only adequate 
provision made for it, and omitted them solely because of their color. If those students are 
to be offered equal treatment in the performance of the function, they must, at present, be 
admitted to the one school provided. And as the officers and regents are the agents of the 
State entrusted with the conduct of that one school, it follows that they must admit, and 
that the writ of mandamus requiring it would be properly directed to them. There is 
identity in principals and agents for the application of the constitutional requirement.  



7 
 

Missouri ex rel. Gaines v. Canada (1938) 

Counsel: Messrs. Charles H. Houston and Sidney R. Redmond, with whom Mr. Leon A. 
Ransom was on the brief, for petitioner. 

Messrs. William S. Hogsett and Fred L. Williams, with whom Mr. Fred L. English was 
on the brief, for respondents. 

HUGHES, C.J. Petitioner Lloyd Gaines, a negro, was refused admission to the 
School of Law at the State University of Missouri.   

Petitioner is a citizen of Missouri.  In August, 1935, he was graduated with the 
degree of Bachelor of Arts at the Lincoln University, an institution maintained by the 
State of Missouri for the higher education of negroes. That University has no law school. 
Upon the filing of his application for admission to the law school of the University of 
Missouri, the registrar advised him to communicate with the president of Lincoln 
University and the latter directed petitioner's attention to § 9622 of the Revised Statutes 
of Missouri (1929), providing as follows: 

"Sec. 9622.  May arrange for attendance at university of any adjacent state -- 
Tuition fees. -- Pending the full development of the Lincoln university, the board 
of  curators shall have the authority to arrange for the attendance of negro residents of the 
state of Missouri at the university of any adjacent state to take any course or to study any 
subjects provided for at the state university of Missouri, and which are not taught at the 
Lincoln university and to pay the reasonable tuition fees for such attendance;   provided 
that whenever the board of curators deem it advisable they shall have the power to open 
any necessary school or department.  (Laws 1921, p. 86, § 7.)" 

Petitioner was advised to apply to the State Superintendent of Schools for aid 
under that statute.  It was admitted on the trial that petitioner's "work and credits at the 
Lincoln University would qualify him for admission to the School of Law of the 
University of Missouri if he were found otherwise eligible." He was refused admission 
upon the ground that it was "contrary to the constitution, laws and public policy of the 
State to admit a negro as a student in the University of Missouri." It appears that there are 
schools of law in connection with the state universities of four adjacent States, Kansas, 
Nebraska, Iowa and Illinois, where nonresident negroes are admitted. 

In answering petitioner's contention that this discrimination constituted a denial of 
his constitutional right, the state court has fully recognized the obligation of the State to 
provide negroes with advantages for higher education substantially equal to the 
advantages afforded to white students.  The State has sought to fulfill that obligation by 
furnishing equal facilities in separate schools, a method the validity of which has been 
sustained by our decisions.  Plessy v. Ferguson. Respondents' counsel have appropriately 
emphasized the special solicitude of the State for the higher education of negroes as 
shown in the establishment of Lincoln University, a state institution well conducted on a 
plane with the University of Missouri so far as the offered courses are concerned.  It is 
said that Missouri is a pioneer in that field and is the only State in the Union which has 
established a separate university for negroes on the same basis as the state university for 
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white students.  But, commendable as is that action, the fact remains that instruction in 
law for negroes is not now afforded by the State, either at Lincoln University or 
elsewhere within the State, and that the State excludes negroes from the advantages of the 
law school it has established at the University of Missouri. 

It is manifest that this discrimination, if not relieved by the provisions we shall 
presently discuss, would constitute a denial of equal protection. That was the conclusion 
of the Court of Appeals of Maryland in circumstances substantially similar in that aspect.  
University of Maryland v. Murray. 

The basic consideration is not as to what sort of opportunities other States 
provide, or whether they are as good as those in Missouri, but as to what opportunities 
Missouri itself furnishes to white students and denies to negroes solely upon the ground 
of color.  The admissibility of laws separating the races in the enjoyment of privileges 
afforded by the State rests wholly upon the equality of the privileges which the laws give 
to the separated groups within the State.  The question here is not of a duty of the State to 
supply legal training, or of the quality of the training which it does supply, but of its duty 
when it provides such training to furnish it to the residents of the State upon the basis of 
an equality of right.  By the operation of the laws of Missouri a privilege has been created 
for white law students which is denied to negroes by reason of their race.  The white 
resident is afforded legal education within the State; the negro resident having the same 
qualifications is refused it there and must go outside the State to obtain it.  That is a 
denial of the equality of legal right to the enjoyment of the privilege which the State has 
set up, and the provision for the payment of tuition fees in another State does not remove 
the discrimination.  

The equal protection of the laws is "a pledge of the protection of equal laws." Yick 
Wo v. Hopkins, 118 U.S. 356, 369. Manifestly, the obligation of the State to give the 
protection of equal laws can be performed only where its laws operate, that is, within its 
own jurisdiction.  It is there that the equality of legal right must be maintained.  That 
obligation is imposed by the Constitution upon the States severally as governmental 
entities, -- each responsible for its own laws establishing the rights and duties of persons 
within its borders.  It is an obligation the burden of which cannot be cast by one State 
upon another, and no State can be excused from performance by what another State may 
do or fail to do.  That separate responsibility of each State within its own sphere is of the 
essence of statehood maintained under our dual system.  It seems to be implicit in 
respondents' argument that if other States did not provide courses for legal education, it 
would nevertheless be the constitutional duty of Missouri when it supplied such courses 
for white students to make equivalent provision for negroes. But that plain duty would 
exist because it rested upon the State independently of the action of other States.  We find 
it impossible to conclude that what otherwise would be an unconstitutional 
discrimination, with respect to the legal right to the enjoyment of opportunities within the 
State, can be justified by requiring resort to opportunities elsewhere.  That resort may 
mitigate the inconvenience of the discrimination but cannot serve to validate it. 

Here, petitioner's right was a personal one.  It was as an individual that he was 
entitled to the equal protection of the laws, and the State was bound to furnish him within 
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its borders facilities for legal education substantially equal to those which the State there 
afforded for persons of the white race, whether or not other negroes sought the same 
opportunity. 

We are of the opinion that the ruling was error, and that petitioner was entitled to 
be admitted to the law school of the State University in the absence of other and proper 
provision for his legal training within the State. 

McREYNOLDS, J., with BUTLER, J., dissenting. 

For a long time Missouri has acted upon the view that the best interest of her 
people demands separation of whites and negroes in schools.  Under the opinion just 
announced, I presume she may abandon her law school and thereby disadvantage her 
white citizens without improving petitioner's opportunities for legal instruction; or she 
may break down the settled practice concerning separate schools and thereby, as 
indicated by experience, damnify both races.  Whether by some other course it may be 
possible for her to avoid condemnation is matter for conjecture. 

The State has offered to provide the negro petitioner opportunity for study of the 
law -- if perchance that is the thing really desired -- by paying his tuition at some nearby 
school of good standing.  This is far from unmistakable disregard of his rights and in the 
circumstances is enough to satisfy any reasonable demand for specialized training. It 
appears that never before has a negro applied for admission to the Law School and none 
has ever asked that Lincoln University provide legal instruction. 

The problem presented obviously is a difficult and highly practical one.  A fair 
effort to solve it has been made by offering adequate opportunity for study when sought 
in good faith.  The State should not be unduly hampered through theorization 
inadequately restrained by experience. 
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Thurgood Marshall’s Rebuttal Argument before the Supreme Court 
in Brown v. Board of Education (Dec. 8, 1953) 

 It follows that with education, this Court has made segregation and inequality 
equivalent concepts. They have equal rating, equal footing, and if segregation thus 
necessarily imports inequality, it makes no great difference whether we say that the 
Negro is wronged because he is segregated, or that he is wronged because he received 
unequal treatment… 

I would like to say that each lawyer on the other side has made it clear as to what 
the position of the state was on this, and it would be all right possibly but for the fact that 
this is so crucial. There is no way you can repay lost school years. 

These children in these cases are guaranteed by the states some twelve years of 
education in varying degrees, and this idea, if I understand it, to leave it to the states until 
they work it out-and I think that is a most ingenious argument- you leave it to the states, 
they say, and then they say that the states haven’t done anything about it in a hundred 
years, so for that reason this Court doesn’t touch it. 

The argument of judicial restraint has no application in this case. There is a 
relationship between federal and state, but there is no corollary or relationship as to the 
Fourteenth Amendment. 

The duty of enforcing, the duty of following the Fourteenth Amendment, is placed 
upon the states. The duty of enforcing the Fourteenth Amendment is placed upon this 
Court, and the argument that they make over and over again to my mind is the same type 
of argument they charge us with making, the same argument Charles Sumner made. 
Possibly so. 

And we hereby charge them with making the same argument that was made 
before the Civil War, the same argument that was made during the period between the 
ratification of the Fourteenth Amendment and the Plessy v. Ferguson case. 

And I think it makes no progress for us to find out who made what argument. It is 
our position that whether or not you base this case solely on the Intent of Congress or 
whether you base it on the logical extension of the doctrine as set forth in the McLaurin 
case, on either basis the same conclusion is required, which is that this Court makes it 
clear to all of these states that in administering their governmental functions, at least 
those that are vital not to the life of the state alone, not to the country alone, but vital to 
the world in general, that little pet feelings of race, little pet feelings of custom-I got the 
feeling on hearing the discussion yesterday that when you put a white child in a school 
with a whole lot of colored children, the child would fall apart or something. Everybody 
knows that is not true. 

Those same kids in Virginia and South Carolina-and I have seen them do it-they 
play in the streets together, they play on their farms together, they go down the road 
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together, they separate to go to school, they come out of school and play ball together. 
They have to be separated in school. 

There is some magic to it. You can have them voting together, you can have them 
not restricted because of law in the houses they live in. You can have them going to the 
same state university and the same college, but if they go to elementary and high school, 
the world will fall apart. And it is the exact same argument that has been made to this 
Court over and over again, and we submit that when they charge us with making a 
legislative argument, it is in truth they who are making the legislative argument. 

They can’t take race out of this case. From the day this case was filed until this 
moment, nobody has in any form or fashion, despite the fact I made it clear in the 
opening argument that I was relying on it, done anything to distinguish this statute from 
the Black Codes, which they must admit, because nobody can dispute, say anything 
anybody wants to say, one way or the other, the Fourteenth Amendment was intended to 
deprive the states of power to enforce Black Codes or anything else like it. 

We charge that they are Black Codes. They obviously are Black Codes if you read 
them. They haven’t denied that they are Black Codes, so if the Court wants to very 
narrowly decide this case, they can decide it on that point. 

So whichever way it is done, the only way that this Court can decide this case in 
opposition to our position, is that there must be some reason which gives the state the 
right to make a classification that they can make in regard to nothing else in regard to 
Negroes, and we submit the only way to arrive at that decision is to find that for some 
reason Negroes are inferior to all other human beings. 

Nobody will stand in the Court and urge that, and in order to arrive at the decision 
that they want us to arrive at, there would have to be some recognition of a reason why of 
all of the multitudinous groups of people in this country you have to single out Negroes 
and give them this separate treatment. 

It can’t be because of slavery in the past, because there are very few groups in this 
country that haven’t had slavery some place back in history of their groups. It can’t be 
color because there are Negroes as white as the drifted snow, with blue eyes, and they are 
just as segregated as the colored man. 

The only thing can be is an inherent determination that the people who were 
formerly in slavery, regardless of anything else, shall be kept as near that stage as is 
possible, and now is the time, we submit, that this Court should make it clear that that is 
not what our Constitution stands for. 

Thank you, sir. 

  



12 
 

Regents of Univ. of Cal. v. Bakke (1978) 

MARSHALL, J., dissenting.  I agree with the judgment of the Court only insofar 
as it permits a university to consider the race of an applicant in making admissions 
decisions.  I do not agree that petitioner's admissions program violates the Constitution.  
For it must be remembered that, during most of the past 200 years, the Constitution as 
interpreted by this Court did not prohibit the most ingenious and pervasive forms of 
discrimination against the Negro. Now, when a State acts to remedy the effects of that 
legacy of discrimination, I cannot believe that this same Constitution stands as a barrier. 

The position of the Negro today in America is the tragic but inevitable 
consequence of centuries of unequal treatment.  Measured by any benchmark of comfort 
or achievement, meaningful equality remains a distant dream for the Negro. 

In light of the sorry history of discrimination and its devastating impact on the 
lives of Negroes, bringing the Negro into the mainstream of American life should be a 
state interest of the highest order.  To fail to do so is to ensure that America will forever 
remain a divided society. 

While I applaud the judgment of the Court that a university may consider race in 
its admissions process, it is more than a little ironic that, after several hundred years of 
class-based discrimination against Negroes, the Court is unwilling to hold that a class-
based remedy for that discrimination is permissible.  In declining to so hold, today's 
judgment ignores the fact that for several hundred years Negroes have been discriminated 
against, not as individuals, but rather solely because of the color of their skins.   It is 
unnecessary in 20th-century America to have individual Negroes demonstrate that they 
have been victims of racial discrimination; the racism of our society has been so 
pervasive that none, regardless of wealth or position, has managed to escape its impact.  
The experience of Negroes in America has been different in kind, not just in degree, from 
that of other ethnic groups.  It is not merely the history of slavery alone but also that a 
whole people were marked as inferior by the law.  And that mark has endured.  The 
dream of America as the great melting pot has not been realized for the Negro; because of 
his skin color he never even made it into the pot. 
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Thurgood Marshall’s Speech on the Bicentennial of the Constitution 

Remarks At The Annual Seminar of the 
SAN FRANCISCO PATENT AND TRADEMARK LAW ASSOCIATION 

 May 6, 1987 

1987 marks the 200th anniversary of the United States Constitution. A 
Commission has been established to coordinate the celebration. The official meetings, 
essay contests, and festivities have begun. 

The planned commemoration will span three years, and I am told 1987 is 
“dedicated to the memory of the Founders and the document they drafted in 
Philadelphia.” Commission on the Bicentennial of the United States Constitution, First 
Full Year’s Report, at 7 (September 1986). We are to “recall the achievements of our 
Founders and the knowledge and experience that inspired them, the nature of the 
government they established, its origins, its character, and its ends, and the rights and 
privileges of citizenship, as well as its attendant responsibilities.” Commission on the 
Bicentennial of the United States Constitution, First Report, at 6 (September 17, 1985). 

Like many anniversary celebrations, the plan for 1987 takes particular events and 
holds them up as the source of all the very best that has followed. Patriotic feelings will 
surely swell, prompting proud proclamations of the wisdom, foresight, and sense of 
justice shared by the Framers and reflected in a written document now yellowed with age. 
This is unfortunate -- not the patriotism itself, but the tendency for the celebration to 
oversimplify, and overlook the many other events that have been instrumental to our 
achievements as a nation. The focus of this celebration invites a complacent belief that 
the vision of those who debated and compromised in Philadelphia yielded the “more 
perfect Union” it is said we now enjoy. 

I cannot accept this invitation, for I do not believe that the meaning of the 
Constitution was forever “fixed” at the Philadelphia Convention. Nor do I find the 
wisdom, foresight, and sense of justice exhibited by the Framers particularly profound. 
To the contrary, the government they devised was defective from the start, requiring 
several amendments, a civil war, and momentous social transformation to attain the 
system of constitutional government, and its respect for the individual freedoms and 
human rights, we hold as fundamental today. When contemporary Americans cite “The 
Constitution,” they invoke a concept that is vastly different from what the Framers barely 
began to construct two centuries ago. 

For a sense of the evolving nature of the Constitution we need look no further 
than the first three words of the document’s preamble: ‘We the People.” When the 
Founding Fathers used this phrase in 1787, they did not have in mind the majority of 
America’s citizens. “We the People” included, in the words of the Framers, “the whole 
Number of free Persons.” United States Constitution, Art. 1, 52 (Sept. 17, 1787). 
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On a matter so basic as the right to vote, for example, Negro slaves were 
excluded, although they were counted for representational purposes at threefifths each. 
Women did not gain the right to vote for over a hundred and thirty years. The 19th 
Amendment (ratified in 1920). 

These omissions were intentional. The record of the Framers’ debates on the slave 
question is especially clear: The Southern States acceded to the demands of the New 
England States for giving Congress broad power to regulate commerce, in exchange for 
the right to continue the slave trade. The economic interests of the regions coalesced: 
New Englanders engaged in the “carrying trade” would profit from transporting slaves 
from Africa as well as goods produced in America by slave labor. The perpetuation of 
slavery ensured the primary source of wealth in the Southern States. 

Despite this clear understanding of the role slavery would play in the new 
republic, use of the words “slaves” and “slavery” was carefully avoided in the original 
document. Political representation in the lower House of Congress was to be based on the 
population of “free Persons” in each State, plus threefifths of all “other Persons.” United 
States Constitution, Art. 1, 52 (Sept. 17, 1787). Moral principles against slavery, for those 
who had them, were compromised, with no explanation of the conflicting principles for 
which the American Revolutionary War had ostensibly been fought: the selfevident truths 
“that all men are created equal, that they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.” 
Declaration of independence (July 4, 1776). 

It was not the first such compromise. Even these ringing phrases from the 
Declaration of Independence are filled with irony, for an early draft of what became that 
Declaration assailed the King of England for suppressing legislative attempts to end the 
slave trade and for encouraging slave rebellions. See Becker, The Declaration of 
Independence: A Study in the History of Political Ideas 147 (1942). The final draft 
adopted in 1776 did not contain this criticism. And so again at the Constitutional 
Convention eloquent objections to the institution of slavery went unheeded, and its 
opponents eventually consented to a document which laid a foundation for the tragic 
events that were to follow. 

Pennsylvania’s Governor Morris provides an example. He opposed slavery and 
the counting of slaves in determining the basis for representation in Congress. At the 
Convention he objected that 

“The inhabitant of Georgia [or] South Carolina who goes to the coast of Africa, 
and in defiance of the most sacred laws of humanity tears away his fellow creatures from 
their dearest connections and damns them to the most cruel bondages, shall have more 
votes in a Government instituted for protection of the rights of mankind, than the Citizen 
of Pennsylvania or New Jersey who views with a laudable horror, so nefarious a 
Practice.” Farrand, ad., The Records of the Federal Convention of 1787, vol. 11, 222 
(New Haven, Conn., 1911). 
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And yet Governor Morris eventually accepted the three fifths accommodation. In fact, he 
wrote the final draft of the Constitution, the very document the bicentennial will 
commemorate. 

As a result of compromise, the right of the southern States to continue importing 
slaves was extended, officially, at least until 1808. We know that it actually lasted a good 
deal longer, as the Framers possessed no monopoly on the ability to trade moral 
principles for self-interest. But they nevertheless set an unfortunate example. Slaves 
could be imported, if the commercial interests of the North were protected. To make the 
compromise even more palatable, customs duties would be imposed at up to ten dollars 
per slave as a means of raising public revenues. United States Constitution, Art. 1, 59 
(Sept. 17, 1787). 

No doubt it will be said, when the unpleasant truth of the history of slavery in 
America is mentioned during this bicentennial year, that the Constitution was a product 
of its times, and embodied a compromise which, under other circumstances, would not 
have been made. But the effects of the Framers’ compromise have remained for 
generations. They arose from the contradiction between guaranteeing liberty and justice 
to all, and denying both to Negroes. 

The original intent of the phrase, “We the People,” was far too clear for any 
ameliorating construction. Writing for the Supreme Court in 1857, Chief Justice Taney 
penned the following passage in the Dred Scott case, 19 How. (60 U.S.) 393, 405, 
407408 (1857). on the issue whether, in the eyes of the Framers, slaves were “constituent 
members of the sovereignty,” and were to be included among “We the People”: 

“We think they are not, and that they are not included, and were not intended to 
be included…. They had for more than a century before been regarded as beings of an 
inferior order, and altogether unfit to associate with the white race…; and so far inferior, 
that they had no rights which the white man was bound to respect; and that the Negro 
might justly and lawfully be reduced to slavery for his benefit…. [A]ccordingly, a Negro 
of the African race was regarded … as an article of property, and held, and bought and 
sold as such…. [N]o one seems to have doubted the correctness of the prevailing opinion 
of the time.” 

And so, nearly seven decades after the Constitutional Convention, the Supreme 
Court reaffirmed the prevailing opinion of the Framers regarding the rights of Negroes in 
America. It took a bloody civil war before the l3th Amendment could be adopted to 
abolish slavery, though not the consequences slavery would have for future Americans. 

While the Union survived the civil war, the Constitution did not. In its place arose 
a new, more promising basis for justice and equality, the 14th Amendment, ensuring 
protection of the life, liberty, and property of all persons against deprivations without due 
process, and guaranteeing equal protection of the laws. And yet almost another century 
would pass before any significant recognition was obtained of the rights of black 
Americans to share equally even in such basic opportunities as education, housing, and 
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employment, and to have their votes counted, and counted equally. In the meantime, 
blacks joined America’s military to fight its wars and invested untold hours working in its 
factories and on its farms, contributing to the development of this country’s magnificent 
wealth and waiting to share in its prosperity. 

What is striking is the role legal principles have played throughout America’s 
history in determining the condition of Negroes. They were enslaved by law, 
emancipated by law, disenfranchised and segregated by law; and, finally, they have 
begun to win equality by law. Along the way, new constitutional principles have emerged 
to meet the challenges of a changing society. The progress has been dramatic, and it will 
continue. 

The men who gathered in Philadelphia in 1787 could not have envisioned these 
changes. They could not have imagined, nor would they have accepted, that the document 
they were drafting would one day be construed by a Supreme Court to which had been 
appointed a woman and the descendent of an African slave. We the People” no longer 
enslave, but the credit does not belong to the Framers. It belongs to those who refused to 
acquiesce in outdated notions of “liberty,” “justice,” and “equality,” and who strived to 
better them. 

And so we must be careful, when focusing on the events which took place in 
Philadelphia two centuries ago, that we not overlook the momentous events which 
followed, and thereby lose our proper sense of perspective. Otherwise, the odds are that 
for many Americans the bicentennial celebration will be little more than a blind 
pilgrimage to the shrine of the original document now stored in a vault in the National 
Archives. If we seek, instead, a sensitive understanding of the Constitution’s inherent 
defects, and its promising evolution through 200 years of history, the celebration of the 
“Miracle at Philadelphia” Bowen, Miracle at Philadelphia: The Story of the 
Constitutional Convention May to September 1787 (Boston 1966), will, in my view, be a 
far more meaningful and humbling experience. We will see that the true miracle was not 
the birth of the Constitution, but its life, a life nurtured through two turbulent centuries of 
our own making, and a life embodying much good fortune that was not. 

Thus, in this bicentennial year, we may not all participate in the festivities with 
flagwaving fervor. Some may more quietly commemorate the suffering, struggle, and 
sacrifice that has triumphed over much of what was wrong with the original document, 
and observe the anniversary with hopes not realized and promises not fulfilled. I plan to 
celebrate the bicentennial of the Constitution as a living document, including the Bill of 
Rights and the other amendments protecting individual freedoms and human rights. 
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